
Rivers suggested adding to the list of providers that are not required to
be licensed or registered as a vendor the following: nurses, EMTs, other
medical providers, mail carriers, delivery services, online booking agents
and non-gaming publicly traded companies. The Commission agrees with
adding nurses, emergency medical technicians, other medical providers,
mail carriers, delivery services and online booking agents to the list set
forth in the regulation. The Commission does not agree with adding non-
gaming publicly traded companies to the exempted list, because doing so
might put small business, which would be required to undergo investiga-
tion costs, at a disadvantage to publicly traded companies. The Commis-
sion incorporates the Rivers suggestion for revision in part, with stylistic
changes.

Rivers inquired about the interpretation of the revised proposed
paragraph (14) and the interplay between paragraphs (14) and (15) of the
revised proposed 9 NYCRR § 5306.3. Paragraph (14) concerns the Com-
mission’s ability to exempt a vendor from registration or licensing if the
Commission determines that another regulator with substantially similar
licensing requirements already regulates such vendor. The Commission
may make this determination on its own initiative. Paragraph (15) provides
a pathway for other vendors, not otherwise covered in the other paragraphs
of the rule subdivision, to petition for an exemption. The revised proposed
amendment to this paragraph does not change the Commission’s ability to
grant a waiver of licensing or registration requirements. The proposal
(other than renumbering) only adds the option for the gaming facility,
rather than the vendor, to petition for the vendor’s exemption, a change
that is intended to ease the ability of a vendor to seek an exemption. The
exemption petition process is anticipated to remain the same, as an ad hoc
process pursuant to which a vendor seeking exemption would need to pe-
tition for the exemption or have the gaming facility petition for the exemp-
tion on behalf of such vendor.

Rivers suggested that the proposed 9 NYCRR § 5307.5(e) be amended
to require that an employee of a vendor registrant be required to complete
only a service provider form, rather than a non-gaming employee registra-
tion application. The Commission agrees that a full background check
may not be necessary for each non-gaming employee registration ap-
plicant, but believes that a fingerprint criminal history check should be
required. Furthermore, there is no currently existing service provider form.
The Commission revises the language of the proposed 9 NYCRR
§ 5307.5(e) accordingly.

REVISED RULE MAKING

NO HEARING(S) SCHEDULED

Casino Fees and Payments

I.D. No. SGC-38-18-00003-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:

Proposed Action: Addition of Part 5302; and repeal of section 5315.3 of
Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103, 104, 1307(1), (2)(f), (m), (n), (o), 1348, 1349, 1350, 1351,
1352, 1353 and 1354

Subject: Casino fees and payments.

Purpose: Implementation of rules governing procedures for submission of
fees and payments by gaming facilities to the Gaming Commission.

Text of revised rule: A new Part 5302 would be added to 9 NYCRR, to
read as follows:

Part 5302
Fees and Payments
§ 5302.1. Definition.
Unless the context indicates otherwise, gaming position means:

(1) each player position at a slot machine;
(2) each player position at an electronic table game; and
(3) each table game.

§ 5302.2. Annual license fee for machines and tables.
(a) The annual license fee set forth in Racing, Pari-Mutuel Wagering

and Breeding Law section 1348 shall be paid for each gaming position by
July 1st of each year for all approved slot machines and tables on that
date.

(b) The annual license fee for any slot machine or table approved by the
commission after July 1st shall be paid upon such approval and prorated
by the number of days left in the year, with such year measured from July
1st through the following June 30th.

(c) No adjustment or credit shall be issued to a gaming facility for any
machines or tables removed from use after a fee has been imposed.

(d) A fee shall not be imposed on a gaming position that replaces a

removed gaming position for which an annual license fee has been paid
for the relevant year.

§ 5302.3. Submission of payments.
(a) Payments for taxes, fees, interest and penalties shall be made to the

commission within 30 days of obligation incurred, unless a different pe-
riod is set forth for a type of payment by article 13 of the Racing, Pari-
Mutuel Wagering and Breeding Law or this Part. Any payment for taxes,
fees, interest and penalties shall be made by electronic wire transfer,
money order, certified check or any other manner designated by the
commission.

(b) Forfeiture of winnings as set forth in Racing, Pari-Mutuel Wagering
and Breeding Law section 1345 and gross gaming tax as prescribed in
Racing, Pari-Mutuel Wagering and Breeding Law section 1351, including
any applicable interest and penalties, shall be transmitted weekly by
electronic funds transfer to the commission. Such transmissions are the
responsibility of, and shall be made by, the gaming facility licensee.

(c) All weekly gross gaming revenue tax reports filed with the commis-
sion shall reflect all gross gaming revenue received by the gaming facility
licensee for the period of the return.

(d) When the commission finds that the gaming facility licensee is
required to pay additional taxes or finds that the gaming facility licensee
is entitled to a refund of taxes, the commission shall report its findings to
the licensee and set forth the basis upon which such findings are made.

§ 5302.4. Overdue payments.
The commission may recover from a gaming facility:
(a) any unpaid amount including overdue payments from the gaming fa-

cility’s employee or vendor applicants, registrants or licensees;
(b) revenues lost to the State of New York as a result of nonpayment or

underpayment;
(c) attorney fees associated with recovery of funds; and
(d) any other payments, including any interest and penalties imposed,

as prescribed by article 13 of the Racing, Pari-Mutuel Wagering and
Breeding Law and this Subchapter.

§ 5302.5. Regulatory investigative fees and costs.
(a) Pursuant to Racing, Pari-Mutuel Wagering and Breeding Law sec-

tion 1349, a gaming facility licensee shall pay for the costs of any
investigation into a violation of article 13 of the Racing, Pari-Mutuel Wa-
gering and Breeding Law or regulation promulgated caused by such
licensee. The costs of an investigation conducted pursuant to this section
shall be assessed directly to such licensee upon completion of an
investigation.

(b) Billable hours by commission staff shall be determined by using
payroll costs for commission employees as obtained from the office of the
State comptroller, including salaries and non-wage compensation and
payroll taxes, as well as fringe benefit and indirect costs at rates estab-
lished by the division of the budget.

(c) The commission shall charge the gaming facility licensee for actual
costs of any consultant including, without limitation, attorneys, ac-
countants, investigators and other designees of the commission related to
such consultation.

§ 5302.6. Regulatory cost assessment.
(a) Gaming facility licensees annually shall be assessed commercial

gaming regulatory costs as authorized pursuant to Racing, Pari-Mutuel
Wagering and Breeding Law section 1350. The commission shall determine
the total assessment of regulatory costs for a forthcoming State fiscal year.
Such total assessment shall include all commercial gaming costs reason-
ably anticipated by the commission in regard to all gaming facilities,
including, without limitation, direct and indirect payroll, fringe benefits,
non-personal service expenses and administrative overhead costs.

(b) The total assessment shall be allocated to each gaming facility li-
censee in proportion to the number of gaming positions at each gaming
facility compared to the total number of gaming positions at all gaming
facilities, all as determined by the commission; provided, however, that
the commission may use intermediate allocation bases between opened
gaming facilities and gaming facilities that have not opened, as the com-
mission may determine.

(c) At the conclusion of a State fiscal year, the commission shall
determine the actual costs of commercial gaming regulation for such
concluded fiscal year, excluding investigatory fees assessed pursuant to
Racing, Pari-Mutuel Wagering and Breeding Law section 1349. The com-
mission shall apportion such actual costs according to the proportion of
the number of gaming positions at each facility compared to the total
number of gaming positions at all facilities and shall credit or debit the
next annual assessment of each gaming facility according to the variance
between the cost that had been assessed to such facility at the start of the
year pursuant to subdivisions (a) and (b) of this section and the actual
cost, as determined at the end of such year pursuant to this subdivision. If
the number of gaming positions varies throughout the year, the commis-
sion may choose one date on which to measure gaming positions or may,
in its sole discretion, determine an average number of gaming positions
throughout the year.
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(d) Regulatory costs of the commercial gaming program incurred prior
to the opening of the first gaming facility shall be assessed to each gaming
facility licensee in proportion to the number of gaming positions projected
at each gaming facility.

§ 5302.7. Distribution of tax to counties.
Distributions to counties within a region, excluding the host county and

host municipality, shall be made in proportion to the population of each
such county as shown by the latest preceding decennial Federal census
completed and published as a final population count by the United States
census that precedes the commencement of the calendar year in which
such distribution is made.

* * *
Section 5315.3 of 9 NYCRR would be repealed.

Revised rule compared with proposed rule: Substantial revisions were
made in sections 5302.1 and 5302.2.

Text of revised proposed rule and any required statements and analyses
may be obtained from Kristen Buckley, New York State Gaming Com-
mission, PO Box 7500 Schenectady NY 12305, (518) 388-3332, email:
gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: March 4, 2019.

Revised Regulatory Impact Statement
This revised rulemaking proposal does not necessitate a revision to the
previously published regulatory impact statement. The revised text
changes the definition of gaming position as it relates to table games. The
revised text also provides that a fee shall not be imposed on a gaming po-
sition that replaces a removed gaming position for which an annual license
fee has been paid for the relevant year. These revisions are not inconsistent
with the previously published.

Revised Regulatory Flexibility Analysis, Rural Area Flexibility Analysis
and Job Impact Statement
This revised rulemaking proposal does not necessitate a revision to the
previously published analyses and statement and does not have an adverse
effect on small businesses, local governments, jobs or rural areas.

Assessment of Public Comment
The Commission received timely public comments from two of the

licensed commercial casinos in New York, Montreign Operating Company,
LLC (“Montreign”), which operates the Resorts World Catskills casino,
and Capital Region Gaming, LLC (“Rivers Casino”), which operates the
Rivers Casino in Schenectady.

Proposed section 5302.1 provides a definition for “gaming position.”
Montreign requested that the definition be modified to exclude positions at
a table game that is not an electronic table game. The Commission agrees
and revises the proposed text of section 5302.1 accordingly.

Proposed section 5302.2 concerns the annual license fee for machines
and tables. Rivers Casino requested adding a subdivision to provide that
an additional fee shall not be imposed on a new machine or table if such
replaces a removed machine or table for which an annual license fee has
already been paid. The Commission agrees that an additional fee should
not be imposed if a machine or game is swapped out for another and
revises the proposed text of section 5302.2 accordingly.

Proposed section 5302.3 concerns submission of payments. Subdivi-
sion (d) would provide for the Commission to set forth the basis for any
refund of taxes. Rivers Casino requested adding a requirement that any
refund due to a gaming facility licensee be paid within 30 days of such
finding. The Commission disagrees with this request. While generally it is
anticipated that refunds would be settled through weekly remittance
adjustments well within the suggested refund timeframe, unanticipated
and unforeseen obstacles may arise that would prevent meeting such a
payment schedule.

Proposed section 5302.4 concerns overdue payments. Montreign sug-
gested that application, investigatory and other license fees for individuals
and vendors should be borne by such applicants and not the gaming
facility. The Commission disagrees with this request. The Commission has
made the policy judgment that application, investigatory and other license
fees for individuals and vendors should be borne by the gaming facility
and not the individual or vendor. Subdivision (c) of proposed section
5302.4 would reserve the right for the Commission to recover attorney
fees associated with recovery of funds. Rivers Casino requested adding
language to limit responsibility for attorney fees to “outside” attorney
fees. Rivers Casino also suggested adding a new subdivision (e) to provide
that no fees or penalties for underpayment shall be assessed if the Com-
mission does not provide the gaming facility with a “fee schedule detail-
ing the cost of licensing and registering its vendors and employees.”
Montreign also suggested that a fee schedule should be established. The
Commission disagrees with thee requests. In the event attorney time is
needed to collect overdue payments, it would be appropriate to charge

only the gaming facility concerned for staff attorney time or Attorney
General fees in such recovery effort, rather than billing staff attorney time
to casino regulation generally. No such “fee schedule” exists as is
contemplated by the suggested language for a new subdivision (e). The
regulatory assessment will include staff cost for all gaming facility regula-
tory activities, not only licensing cost. The Commission anticipates provid-
ing a budget with assumptions for the annual assessment, which will be
based on the proposed commercial gaming state appropriation request that
the Legislature will authorize annually.

Proposed section 5302.5 concerns regulatory investigative fees and
costs. Rivers Casino suggested adding a new subdivision (d) to provide
that a gaming facility licensee shall not be assessed any fees or costs for
any investigation, consulting or other regulatory functions performed by
Commission staff within ordinary business hours and for functions that
are performed in their ordinary course of business. Rivers Casino
explained that Commission staff time is already to be billed to the gaming
facility licensees in proposed section 5302.6. Montreign also suggested
that investigation, consulting or other regulatory functions performed by
Commission staff within ordinary business hours and for functions that
are performed in their ordinary course of business should not be assessed.
The Commission disagrees with these requests. The Legislature, in Rac-
ing, Pari-Mutuel Wagering and Breeding Law section 1349, has autho-
rized the Commission explicitly to recover investigatory costs from a gam-
ing facility licensee. It is common policy for regulated parties to bear the
costs of their regulation. No gaming facility licensee would be billed twice
for the same service. Rather, any investigatory costs within the meaning of
Racing, Pari-Mutuel Wagering and Breeding Law section 1349 (Regula-
tory investigative fees) would be billed only to the gaming facility to which
the investigation relates, not to the general regulatory assessment of Com-
mission costs.

Proposed section 5302.6 concerns the regulatory cost assessment. Riv-
ers Casino suggested replacing language in subdivision (c) to eliminate
reference to Commission discretion to determine a date upon which to
measure gaming positions or to determine an average number of gaming
positions throughout the year. Rivers Casino suggested adding a right for a
gaming facility to audit a regulatory assessment prior to paying it. Rivers
Casino suggested eliminating subdivision (d), which provides a mecha-
nism to assess pre-opening regulatory costs. Rivers Casino asserted that
the license fee it paid pursuant to Racing Pari-Mutuel Wagering and Breed-
ing Law section 1306(4) and 9 NYCRR section 6001.1(a) was sufficient.
The Commission disagrees with these requests. The Commission believes
that the regulations need to provide flexibility for the Commission to
calculate an average number of gaming positions in the event that gaming
floor expansions or machine removals are approved within the fiscal year.
Creating an audit right before payment would delay payments beyond the
30-day period required by Racing, Pari-Mutuel Wagering and Breeding
Law section 1350(1). Subdivision (d) provides a mechanism to recover
regulatory costs incurred prior to the opening of facilities, such as develop-
ing and ensuring compliance with gaming regulations. The casino license
fee was collected for the privilege of conducting casino gaming and was
distributed according to the requirements of State Finance Law section 97-
nnnn. The regulatory costs contemplated by subdivision (d) are those not
already covered by the $1 million application fee required by Racing,
Pari-Mutuel Wagering and Breeding Law section 1316(8), which statute
imposed the application fee “to defray the costs associated with the
processing of the application and investigation of the applicant.”

Long Island Power Authority

NOTICE OF ADOPTION

Authority’s Tariff for Electric Service

I.D. No. LPA-37-18-00009-A

Filing Date: 2019-01-01

Effective Date: 2019-01-01

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The Long Island Power Authority adopted modifications to
its Tariff for Electric Service to implement an annual budget and rate
update.

Statutory authority: Public Authorities Law, section 1020-f(u) and (z)

Subject: Authority’s tariff for electric service.

Purpose: To effectuate the Authority’s annual budget and rate update.
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